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Introduction

Refugee and asylum-seeking children are children first and foremost and must be afforded the same rights and protection as any other child in the UK. 
The Refugee Children’s Consortium (RCC) is a group of NGOs working collaboratively to ensure that the rights and needs of refugee children are promoted, respected and met in accordance with the relevant domestic, regional and international standards. Our membership includes leading children’s and refugee NGOs, bringing together a significant body of expertise in dealing directly with asylum seeking children and safeguarding and promoting children’s welfare. We would like to hear a commitment from the Minister to engage with the RCC during this review process.
This Government sponsored debate focuses on their commitment to ‘end the detention of children for immigration purposes’
. The urgency of this matter was demonstrated by the Prime Minister in his speech on the address on the Queen’s Speech in which he stated: ‘after the Labour Government failed to act for so many years, we will end the incarceration of children for immigration purposes once and for all’
.


The review

On 15 May 2010 the Immigration Minister, Damian Green MP, announced a ‘comprehensive review of alternatives to child detention’
. The terms of reference have now been published by the UK Border Agency (UKBA), with views requested from stakeholders by 1 July. The review’s aim is to consider how the detention of children for immigration purposes will be ended, and will make recommendations based on its findings. The review will consider:

1. UKBA’s current approach to dealing with asylum applications from families, including the contact arrangements with those families and the families’ access to legal representation

2. The current circumstances in which children are detained

3. All relevant baseline data and statistics

4. UKBA’s initiatives on implementing alternatives to the detention of children, including the current Glasgow pilot

5. Models of good practice from other jurisdictions and relevant current research

6. How the current voluntary return process may be improved to increase the take up from families who have no legal right to remain in the UK

7. How a new family removals model can be established which protects the welfare of children and ensures the return of those who have no right to be in the UK, outlining the key process changes, rule or legislative changes that would be required to implement the new model.

The terms of reference state that the review will take account of:

· Existing international, EU and Human Rights obligations

· UKBA’s statutory duty to make arrangements to take account of the need to safeguard and promote the welfare of children as it carries out its functions (s.55 Borders, Citizenship and Immigration Act 2009)

· Equality obligations

· Current financial constraints

· The requirement for robust statistical data

· The need for a risk assessed approach in dealing with individual families

· The need for an implementation timetable

Current circumstances in which children are detained

Children are either detained with their families, or are detained because the Government believes that they are over 18.  The situation of unaccompanied children, whose age is disputed by the UK Border Agency, are not expressly or fully covered by the terms of the review.  If the Government’s stated commitment to end the detention of children is to be met, they should be prepared to state now that the review will address this.  The Harmondsworth Independent Monitoring Board, a Board appointed by Ministers to monitor the Harmondsworth Immigration Removal Centre report that: “…UKBA’s attitude to age disputes is not primarily defined by a desire to protect children, and there is a culture of disbelief when a detainee claims to be under 18, which compounds the distress of genuine children.  The agency has been slow to engage with Hillingdon Council at an appropriate level to speed up age assessments and is disinclined to take responsibility for the fact that it may be detaining children.”
  Unaccompanied children should not, under current policy, be detained.  Yet, each year, significant numbers of these children are detained.  Any commitment to end the detention of children must, therefore, address and remedy the ongoing failure by UK Border Agency to safeguard and promote the welfare of unaccompanied children by the detention of these children.

The reasons given by Government for the detention of families with children are that they would abscond if released or that their removal from the country is imminent. They are the only children in this country who can be locked up indefinitely without the oversight of the courts and without having committed any crime. Children and families are held mainly at Yarl’s Wood Immigration Removal Centre (IRC) in Bedfordshire, but also at Tinsley House (near Gatwick Airport) and at Dungavel in Scotland. On 19 May 2010 it was announced that children and families would no longer be held overnight at Dungavel.

The numbers of children detained and the length of their detention

Every year around 1,000 children in the UK are detained for the purposes of immigration control
, and approximately 40-50% of all children detained are released
. In 2009, 1,065 entered detention, and of these only 520 were removed
. This gives rise to the conclusion that for significant numbers there was no need to detain for the purposes of immigration control.

Article 37 of the UN Convention on the Rights of the Child states that a child should only be used “as a measure of last resort and for the shortest appropriate period of time”. This has repeatedly been stated as previous Government policy, and Ministerial authorization is required for detention of any child for more than 28 days, but the experience of NGOs is that this is not the case. It is difficult to ascertain exactly how long children are detained for, as only snapshot data is collected by the Government, although in the third quarter of 2009 this found that almost a third of children detained had been held for longer than 28 days
.  IRCs are inspected by Her Majesty’s Chief Inspector of Prisons (HMIP) who most recently visited Yarl’s Wood in November 2009, and the report of that inspection states:  
‘Over the past six months, 420 children had been detained, of whom half had been released back into the community, calling into question the need for their detention and the disruption and distress this caused. Some children and babies had been detained for considerable periods – 68 for over a month and one, a baby, for 100 days – in some cases even after social workers had indicated concerns about their and their family’s welfare. Detailed welfare discussions did not fully feed into submissions to Ministers on continued detention.’

In her  previous inspection report on Yarl’s Wood the Chief Inspector of Prisons had recommended that ‘children should be detained only in exceptional circumstances and then for only the shortest time necessary. Length of cumulative detention should be clearly and accurately recorded’. In the most recent inspection this was detailed as ‘not achieved’. Her report states: 

‘Between 50 and 92 [children] had been received each month over the previous six months and 66 had been held beyond 28 days (the longest stay was a baby held for 100 days) … Half the children detained in the previous six months had been temporarily released or bailed from Yarl’s Wood. None of the five families who had been held for 28 days or more and who were discussed during a conference call held during the inspection were removed and all were eventually released. These figures called into question the justification for detaining children, sometimes for a significant period, with the inevitable distress and disruption to their lives that this entailed… Data collected on the total number of days children had been in detention did not include cumulative detention. The monthly data recorded the average number of days children were held at Yarl’s Wood and this had varied between 12 and 27 days since the beginning of 2009.’

- Why detention harms children, and must be ended immediately

“After the detention Michael was in a bad way. The bed-wetting was a problem again and he had nightmares. He wouldn’t go upstairs without me. At 9pm when I took him to bed, I had to go to bed as well because he wouldn’t let me leave. Michael was afraid of the police coming again. He was always afraid” -  Sofia, mother of detained child.

There is a growing body of evidence, including from medical Royal colleges
, that documents the ’profound and negative impact’
 of detention on children can be very harmful, impairing their physical and mental health. Unfortunately we can cite many examples of how detention harms children and does not promote their welfare. The degree of harm will depend on the individual circumstances of the child and their family, and the length of time in detention. 


Anne Owers, Her Majesty’s Chief Inspector of Prisons commented in her most recent report on Yarl’s Wood that: 

‘In spite of the centre’s considerable and commendable efforts, the fact of detention clearly and adversely affected children’s welfare, as our interviews with and observations of detained children during the inspection made clear. What was particularly troubling was that decisions to detain, and to maintain detention of, children and families did not appear to be fully informed by considerations of the welfare of children, nor could their detention be said to be either exceptional or necessary.’

‘One child said he was unhappy because his father had been moved to another centre. Another boy said that he had missed his mock GSCEs and became visibly less interested in schoolwork and more depressed during the inspection. He said ‘Felt it was unfair because I had not done anything wrong and it was like being sent to prison. Felt I am being denied my education and that it is going to ruin my life. [I am] worried about my education and future life, worried that mum is unwell, worried for sister who will not have an education’.’ 


Keeping children safe, and promoting their welfare

The Refugee Children’s Consortium was instrumental in lobbying for, and achieving, a statutory duty on the UKBA to make arrangements to safeguard and promote the welfare of children as it carries out its functions. The statutory basis for this duty is s.55 Borders, Citizenship and Immigration Act 2009, which came into force on 2 November 2009. This duty is intended to be equal to the duty imposed on all other statutory bodies dealing with children under s.11 Children Act 2004.

The duty does not mean that the UKBA cannot carry out its primary functions of immigration control; however it does mean that processes should be carried out in a way that safeguards and promotes the welfare of children. It is clear that given the mental and physical harm suffered by children in detention, the policy of detaining children is not compatible with this duty. 

Article 8 of the European Convention on Human Rights provides that a child has “the right to respect for private and family life”.  Article 9.1 of the UN Convention on the Rights of the Child provides that: “States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child.” A child should only be separated from his or her parents if he or she is at risk of significant harm. The RCC believes that children and their families should never be separated for immigration purposes. The Government should make clear its commitments to this and these international standards.
The RCC is opposed to the detention of children and their families in immigration detention without charge or trial, for an unlimited time and without the automatic supervision of any court.  We do not believe detention centres can afford children the protection and care they need, nor uphold their rights under human rights law and international instruments; including rights to freedom, to a normal social life, and to education. Detention facilities are never the best environment for children and can badly affect their physical and emotional health and wellbeing.
 Given the commitment to end the detention of children, we expect to see the decommissioning of facilities and resources for the detention of children.

Alternatives to detention

The Government’s review will consider alternatives to detention. The RCC believes that:

· Ending the detention of children is not dependent on establishing “alternatives to detention” projects, or new processes for families.
· Discussion on policies and practice on returns are not needed to end the detention of children.
· Discussions that focus on finding solutions to the problems at the end of the process need to consider a family’s entire experience of the asylum and immigration processes. The provision of good quality legal advice throughout these processes is crucial
The straightforward alternative to detention is liberty. Given the urgency expressed by Ministers about the need to end the detention of children for immigration purposes, and the harm that continues to be suffered by those children in detention; the RCC advocates that the detention of children should end immediately and children and families be released. 

An ‘alternative to detention’ project does not need to be developed to allow this to happen because: 

· There is no evidence that families are systematically at risk of absconding if they are not detained. The education and health needs of children, friendship ties and the desire to be granted status in the UK all work against families ‘disappearing’.

· Up to half of those children detained are subsequently released, their detention was therefore unnecessary

· Detention is significantly more costly for the taxpayer than continuing to house families in the   community prior to removal – it costs £130 a day to keep a person in detention; in the most extreme situations, detaining a family of four for between 4 and 8 weeks costs over £20,000
 Engaging with the family to discuss options for voluntary return can and should take place  outside detention

· Families are currently detained when they still have outstanding matters to be considered in their case. Many families have and/or have had no or poor legal representation, reflecting issues regarding the wider asylum and immigration system, and the arrangements for legal aid within this system

In November 2007, the Home Office began a pilot scheme to a pilot scheme to trial an alternative to detention for families with children, focussing on families who had been refused asylum and were facing the prospect of return. It ran for ten months, and supported accommodation for families was provided at Millbank, a centre managed jointly by the UK Border Agency (UKBA) and the charity Migrant Helpline. Following concerns expressed by members of the RCC, the Children’s Society and Bail for Immigration Detainees conducted an evaluation of the pilot and found that the government was less interested in the impact of the pilot on the minors involved than on the cost and with the number of families leaving the UK. There were insufficient efforts to build the trust of those involved and the project was considered a failure.

The subsequent establishment of a pilot scheme in Glasgow which promises an “alternative to detention” is a welcome development, but in light of the failing of the Millbank pilot in Kent and criticisms levelled against the Glasgow scheme’s “robustness and experimental design”, concerns have remained
.It can be argued that alternatives can only be meaningful if they are part of an asylum process that is not geared around detention, where ongoing and consistent contact is maintained with families and sufficient information and good quality legal advice is provided throughout.

Suggested Questions for the Minister:
Will he end detention of children now?  Given his commitment, and that of the Prime Minister to end the incarceration of children, does he not recognise that the harm currently being cause to children must cease immediately.  Discussions and review of the asylum and immigration system do not need to and should not delay this. 

Will he ensure that the ending of detention of children includes the ending of the detention of unaccompanied children, who currently suffer detention because their age is disputed by the UK Border Agency?

How many children have suffered detention since the announcement on 12 May in the Government’s coalition agreement that the detention of children will cease?  How many children are currently in detention?  How long have these children been in detention?

Will the Minister ensure that the particular expertise and experience of the Refugee Children’s Consortium is given careful attention in his review of the asylum and immigration system affecting children and families?

FOR MORE INFORMATION PLEASE CONTACT:

Alison Worsley, Assistant Director – Policy & Public Affairs, Barnardo’s 

alison.worsley@barnardos.org.uk / 07584 347308




Bail for Immigration Detainees reports that one child lost a third of her body weight while in detention. In February 2009 a family BID worked with were awarded £150,000 compensation after the Government admitted their detention had been unlawful and had left one of the children suffering from post-traumatic stress disorder.





Using the power of entry given by Parliament, the Children’s Commissioner for England, Sir Al Aynsley-Green, visited Yarl’s Wood Immigration Removal Centre (IRC) on 16 May 2008. One of the case studies from the report of that visit is as follows: 


Mother SK was detained with her three children aged 11, nine and seven. The assessment describes the eldest boy as “sad and unhappy” and twice as “scared” or “worried and fearful at having to return to (country)”. It is noted that he “is not sleeping” and that his “education is interrupted by mother’s request for interpreting”. SK’s complaint that “all three children’s mental health is being affected by being detained” is met with advice to seek medical advice from healthcare. The recommendation reads: “Due to SK’s language barrier, coupled with a history of depression, any prolonged detention could have a negative impact on her ability to effectively parent her three children. ‘S’ being the eldest child may not sustain his present role and responsibility as translator for his mother, should the family be detained for prolonged period, as he is already showing indication of anxiety through difficulty in sleeping.” This family remained in detention for 41 days before being released on bail. The social worker’s concern over prolonged detention appears to have had no effect in securing the family’s release. No mental health services were provided for the eldest child or his siblings during their stay.








The Refugee Children’s Consortium welcomes the Government’s commitment to end the detention of children for immigration purposes. Given this commitment we believe that:


Detention of children must end now, as it is clear that detention harms children; children and their families must be released immediately.


Children and their families should never be separated for immigration purposes.


Ending the detention of children is not dependent on establishing “alternatives to detention” projects, or new processes for families.


Discussion on policies and practice on returns are not needed to end the detention of children.


Discussions that focus on finding solutions to the problems at the end of the process need to consider a family’s entire experience of the asylum and immigration processes. The provision of good quality legal advice throughout these processes is crucial.
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